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Court File No. CV-17-11846-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
 R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
SEARS CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 

CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC. 

APPLICANTS

SUPPLEMENT TO THE TWENTIETH REPORT TO THE COURT
SUBMITTED BY FTI CONSULTING CANADA INC.,

IN ITS CAPACITY AS MONITOR

A. INTRODUCTION

On June 12, 2018, the Monitor filed the Twentieth Report to the Court (the “Twentieth 1.

Report”) in these CCAA Proceedings in support of a motion brought by the Monitor, 

heard June 15, 2018, that resulted in the granting of an order (the “Initial Construction 

Lien Claims Order”) that, among other things: 

(a) confirmed the Monitor’s determination regarding the validity and characterization 

of certain undisputed Construction Claims (as defined in the Claims Procedure 

Order), authorized certain payments in satisfaction of certain of those 

Construction Claims and ordered certain associated discharges and releases of 

liens and lien claims; and
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(b) confirmed the barring of further claims by construction sub-contractors connected 

to such Construction Claims. 

The purpose of this First Supplement to the Twentieth Report (the “First Supplement”) 2.

is to provide the Court with information and the Monitor’s comments and 

recommendations regarding the Monitor’s request for a further order (the “Second

Construction Lien Claims Order”) that would: 

(a) confirm the settlement of certain further Construction Claims that to date had 

previously been in dispute; 

(b) authorize certain payments in satisfaction of such Construction Claims; 

(c) order certain associated discharges and releases of liens and lien claims; and 

(d) confirm the barring of further claims by construction sub-contractors connected to 

such Construction Claims. 

Capitalized terms used herein and not otherwise defined in this First Supplement have the 3.

meanings given to them in the Twentieth Report. This First Supplement should be read in 

conjunction with the Twentieth Report. A copy of the Twentieth Report is attached hereto 

as Appendix “A”. 

Unless otherwise stated, all monetary amounts contained herein are expressed in 4.

Canadian Dollars.

B. UPDATE ON RESOLUTION OF CONSTRUCTION CLAIMS

Initial Construction Lien Claims Order 

On June 15, 2018, the Court granted the Initial Construction Lien Claims Order, which 5.

provided for payment of distributions to those Identified Contractors holding (on their 

own behalf and on behalf of their Connected Sub-Contractors) Undisputed Construction 

Claims against either (a) the Court-ordered Construction Lien Claim Reserves established 

further to the Leased Surrender Transactions; or (b) the Affiliated Properties Reserves 

established to vacate construction liens against the Affiliated Leased Properties. 
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Those distributions have since either been, or are in the process of being, paid out to the 6.

applicable Construction Contractors, for their own benefit and for distribution by such 

Construction Contractors to their Connected Sub-Contractors, all in satisfaction of such 

Undisputed Construction Claims.  

The Initial Construction Lien Claims Order also confirmed the Monitor’s determination 7.

of the quantum of other Undisputed Construction Claims of Identified Contractors that 

were unsecured or owing in respect of Remaining Owned Properties.  

Resolution of Certain Disputed Construction Claims  

Although the Initial Construction Lien Claims Order has addressed the Undisputed 8.

Construction Claims of Identified Contractors in respect of Applicable Properties, there 

remain a number of Construction Claims for which either the Construction Contractor 

and/or Connected Sub-Contractor(s) delivered a Notice of Dispute of Construction Claim 

(the “Disputed Construction Claims”). 

The Monitor, in consultation with the Sears Canada Entities, has been working as a 9.

priority matter to review and resolve those Disputed Construction Claims that are secured 

against either the Construction Lien Claims Reserves or the Affiliated Properties 

Reserves, or which are claimed against Remaining Owned Properties. 

Further to such efforts, the Monitor has settled the secured Disputed Construction Claims 10.

of two Construction Contractors and their Connected Sub-Contractors in connection with 

certain identified properties (defined below as the “Settled Properties”), and to that end 

has entered into a letter agreement with each of the Construction Contractors at issue, 

Kone Inc. and Rossclair Contractors Inc. (together, the “Settled Contractors”). Copies 

of the two letter agreements (together, the “Letter Agreements”) are attached hereto as 

Appendices “B” and “C”, respectively.

Set out below is a summary of the Construction Claims of the Settled Contractors that 11.

have been settled and agreed upon pursuant to the Letter Agreements (the “Settled 

Construction Claims”), and which are either secured against the Construction Lien 
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Claims Reserves or the Affiliate Properties Reserves, or which are claimed against 

Remaining Owned Properties: 

Settled 
Contractor

Store Name and Location Settled Construction Claims
Secured Unsecured Post-Filing Remaining 

Owned 
Properties

Total

Kone Inc. Limeridge Mall, Hamilton 
ON $9,086.51 - - - $9,086.51

Kone Inc. Scarborough Town Centre, 
Toronto ON $13,838.11 - - - $13,838.11

Kone Inc. Fairview Park Mall, 
Kitchener ON $7,577.89 - - - $7,577.89

Kone Inc. Oakville Place, Oakville ON $20,578.80 - - - $20,578.80

Kone Inc. Fairview Mall, Toronto ON $10,245.44 - - - $10,245.44

Kone Inc. Mapleview Centre, 
Burlington ON $6,572.53 - - - $6,572.53

Kone Inc. Oshawa Centre, Oshawa ON $52,105.18 - - - $52,105.18

Kone Inc. Eaton Centre, Toronto ON $23,732.20 - - - $23,732.20

Kone Inc. Polo Park, Winnipeg MB $33,379.91 - - - $33,379.91

Kone Inc. Southgate Mall, Edmonton 
AB $14,645.09 - - - $14,645.09

Kone Inc. Brentwood Mall, Burnaby BC $10,875.08 - - - $10,875.08 

Kone Inc. Upper Canada Mall, 
Newmarket ON

- - - $8,029.49 $8,029.49

Kone Inc. 637 Lansdowne Street, 
Peterborough ON

- - - $11,226.93 $11,226.93

Kone Inc. Devonshire Mall, Windsor 
ON

- - - $11,251.57 $11,251.57

Rossclair 
Contractors 
Inc.

Oakville Place, Oakville ON $823,728.78 - $165,000 - $988,728.78

TOTAL: $1,026,365.52 $0 $165,000 $30,507.99 $1,221,873.51

The Construction Claims described in the above table as secured (collectively, the 12.

“Settled Secured Construction Lien Claims”) are Settled Construction Claims that are 

secured against either the Construction Lien Claims Reserves or the Affiliated Properties 

Reserves. 

The Construction Claim described in the above table as a “Post-Filing Claim” (the 13.

“Settled Post-Filing Claim”) is a Construction Claim made in connection with the 

supply of goods or services on or after June 22, 2017, in respect of Sears Canada’s former 

store located at Oakville Place in Oakville, Ontario.  
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Pursuant to the Letter Agreements, the Settled Contractors each confirmed with respect to 14.

the Settled Secured Construction Lien Claims (and in the case of Rossclair Contractors 

Inc., with respect to the Settled Post-Filing Claim) for the Settled Properties that:

(a) they have an agreement with each Connected Sub-Contractor, if any, by which 

they are bound to pay out to the Connected Sub-Contractor, the portion of their 

allowed Construction Claim that was filed on behalf of each such Connected Sub-

Contractor and included in their Construction Claim; 

(b) they have authority to bind their respective Connected Sub-Contractors to the 

terms of the Letter Agreement;

(c) the total Construction Claim(s) set out in the Letter Agreement represent the final 

amounts satisfactory to them, as the Construction Contractor, and all Connected 

Sub-Contractors, in respect of their Construction Claims in their entirety; 

(d) they, as the Construction Contractor, and any Connected Sub-Contractors, would 

consent to discharge and vacate any liens that they held in connection with the 

Construction Claims at issue; and

(e) they, as the Construction Contractor, and any Connected Sub-Contractors, have 

no further Construction Claims and/or related claims, including any claims 

against the Sears Canada Entities, all current and former Directors and Officers, 

and/or all employees of the Sears Canada Entities.

The Monitor believes that it is appropriate to pay the Settled Post-Filing Claim and 15.

Settled Secured Construction Lien Claims forthwith to the applicable Settled Contractors 

for their own benefit and for distribution by them to their respective Connected Sub-

Contractors. As with those Construction Claims that were paid out further to the Initial 

Construction Lien Claims Order, Sears Canada and the Monitor’s responsibility with 

respect to these amounts should be limited to the distribution of these amounts to the 

Settled Contractors as neither Sears Canada nor the Monitor have visibility regarding the 

claims of any Connected Sub-Contractors who may have claimed under the Settled 

Contractor. The Settled Contractors are best positioned to pay their respective Connected 
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Sub-Contractors and requiring the Settled Contractors to pay their Connected Sub-

Contractors is consistent with both the Letter Agreements, as well as the Claims 

Procedure Order pursuant to which the Settled Contractors were required to determine 

and advance the claims of their Connected Sub-Contractors. 

The last category of Disputed Construction Claims addressed by the Letter Agreements 16.

are the “Remaining Owned Properties Claims”. These are Construction Claims of 

Settled Contractors and any Connected Sub-Contractors in respect of work performed on 

the Remaining Owned Properties. The Monitor and the applicable Settled Contractor 

have agreed upon the quantum of these Construction Claims, as set out above. However, 

the Monitor cannot agree to or determine the final characterization of any such claim as 

secured or unsecured until the Remaining Owned Property to which the claim relates is 

sold and proceeds are generated that the lien securing the claim could attach to. The 

Monitor proposes that the value of these Remaining Owned Properties Claims be 

confirmed as part of the requested Second Construction Lien Claims Order and that the 

determination as to whether such claims are secured or unsecured will be deferred until 

such time as proceeds are generated from the Remaining Owned Properties. 

Having worked to resolve the Settled Construction Claims and having entered into the 17.

Letter Agreements, the Monitor proposes to seek the Court’s approval for proposed 

distributions on account of the Settled Secured Construction Lien Claims and the Settled 

Post Filing Claim, and to seek the Court’s confirmation of the determination of the 

quantum and, where applicable, characterization of certain Construction Claims that are 

not so paid. The confirmations sought with respect to the quantum and characterization of 

the Settled Construction Claims as detailed herein and in the Letter Agreements is 

consistent with the terms of the Claims Procedure Order regarding Construction Claims, 

including in particular with respect to the binding of Connected Sub-Contractors.  

Any payments made in connection with the Settled Construction Claims will be made 18.

only to the Settled Contractors even if such payments are in whole or in part to satisfy

claims of Connected Sub-Contractors. Similarly, all determinations of the quantum and 

characterization of Settled Construction Claims detailed herein and in the Letter 
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Agreements must be binding on the Connected Sub-Contractors in order to ensure finality 

with respect to the Settled Construction Claims. 

C. PROPOSED ORDER

Determination of Settled Construction Claims 

The proposed form of Second Construction Lien Claims Order is closely based on the 19.

form of the Initial Construction Lien Claims Order. For reference, a blackline between 

the two Orders is attached hereto as Appendix “D”.

If granted, the Second Construction Lien Claims Order would approve the Monitor’s and 20.

the applicable Settled Contractor’s agreement on the quantum and characterization of the 

Settled Secured Construction Lien Claims and Settled Post-Filing Claim as well as  the 

quantum of the Remaining Owned Properties Claims. It further would confirm that the 

Settled Contractors and all Connected Sub-Contractors have no Construction Claims in 

respect of the properties listed in the table at paragraph 11 (the “Settled Properties”) 

other than the Settled Construction Claims. 

The valuation and characterization of the Settled Construction Claims is the result of a 21.

reconciliation and negotiation between the Monitor’s independent determination of such 

claims, following consultation with Sears Canada, and the Notices of Dispute of 

Construction Claim filed by the Settled Contractors (on their own behalf and on behalf of 

all Connected Sub-Contractors) in accordance with the Claims Procedure Order. Further, 

the Settled Construction Claims have been accepted and agreed to by Settled Contractors 

pursuant to the Letter Agreements. 

Payment of Settled  Secured Construction Lien Claims and Settled Post-Filing Claim

The Settled Secured Construction Lien Claims are secured claims against the funds held 22.

in the Construction Lien Claims Reserves or the Affiliated Properties Reserves. Although 

the Settled Post-Filing Claim is not secured against the applicable Construction Lien 

Claim Reserve, the quantum of such Construction Lien Claim Reserve was originally 
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established to account for the full amount of the Settled Post-Filing Claim, and it is 

therefore proposed that such claim be paid out of such funds. 

The Monitor is not aware of any competing secured claims against these amounts. 23.

The Monitor is further unaware of any basis to withhold payment on the Settled Secured 24.

Construction Lien Claims or Settled Post-Filing Claim at this time. However, the Monitor 

requires Court authorization to pay these amounts. 

The proposed form of Order provides that the Settled Contractors will make distributions 25.

to their respective Connected Sub-Contractors, if any, from the payments received on 

account of Settled Secured Construction Lien Claims and/or the Settled Post-Filing 

Claim, as applicable. This approach is again consistent with the approach used in the 

claims process established by the Claims Procedure Order pursuant to which the Settled 

Contractors were responsible for confirming the Claims of their Connected Sub-

Contractors and were responsible for advancing one consolidated claim. 

Releases 

Sears Canada and the Monitor require certainty regarding the resolution of lien and 26.

Construction Claim issues and, accordingly, the Monitor requests an Order confirming 

that all claims arising in respect of any of their Settled Properties by the Settled 

Contractors and the Connected Sub-Contractors claiming under them, including any 

claims against any Sears Canada Entities or their current and former directors, officers, 

and employees are fully and finally determined and, in the case of the Settled Secured 

Construction Lien Claims and the Settled Post-Filing Claim, fully and finally satisfied 

through the payment of the Settled Secured Construction Lien Claims or Settled Post-

Filing Claim, as applicable.

The proposed release in the Second Construction Lien Claims Order would confirm the 27.

release of any Claims (as defined in the Claims Procedure Order) or claims against the 

Applicants’ current and former employees arising in respect of their Settled Properties, 

including any D&O Claims (as defined in the Claims Procedure Order), of the Settled 

Contractors and the Connected Sub-Contractors, whether or not such Claims are also 
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Construction Claims, other than the Settled Construction Claims.  This is consistent with 

the terms of the Letter Agreements, and is further consistent with the terms of the Claims 

Procedure Order as no such other Claims were advanced in respect of the Settled 

Properties by the Settled Contractors or any of their Connected Sub-Contractors.    

Discharge of Liens 

The proposed Construction Lien Claims Order would direct Settled Contractors to, and to 28.

require their Connected Sub-Contractors to, take steps necessary to ensure any remaining 

liens and lien actions relating to their Settled Properties be vacated and dismissed, as 

applicable, other than in connection with the Remaining Owned Properties.  Further, the 

proposed Order would direct each Settled Contractor to, and to require its Connected 

Sub-Contractors to, deliver up any funds or other instruments posted in court by the Sears 

Canada Entities to secure any liens of the Settled Contractors or their Connected Sub-

Contractors relating to their Applicable Properties other than in connection with the 

Remaining Owned Properties Claims.  In the Monitor’s view this step is appropriate as 

such liens, lien actions and security will no longer be of value once all Settled Secured 

Construction Lien Claims and the Settled Post-Filing Claim are paid in full in accordance 

with the proposed Second Construction Lien Claims Order. It is additionally a term of the 

Letter Agreements to which the Settled Contractors have agreed.    

Monitor’s Recommendation 

The Monitor supports the resolution of the Settled Construction Claims as set out herein 29.

and in the Letter Agreements and believes that the proposed distributions on account of 

the Settled Secured Construction Lien Claims and Settled Post-Filing Claim is 

appropriate. 

The Monitor further notes that the resolution of the quantum of the Settled Claims as set 30.

out herein is based upon the books and records of the Sears Canada Entities following 

reconciliation of the Notices of Dispute of Construction Claims and negotiation with the 

applicable Settled Contractors. 
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The Monitor believes the proposed releases of claims is an appropriate step toward 31.

finalizing the Construction Claim issues in these proceedings and would not prejudice 

any Construction Claimants.  All such parties have had a fair and reasonable opportunity 

to assert any claims they may have in accordance with the Claims Procedure Order.

The Monitor respectfully submits to the Court this, its First Supplement to the Twentieth Report.  

Dated this 29th day of June, 2018. 

FTI Consulting Canada Inc.  
in its capacity as Monitor of 
the Sears Canada Entities

  
Paul Bishop     Greg Watson
Senior Managing Director   Senior Managing Director 
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Court File No. CV-17-11846-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
SEARS CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 

CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC.

APPLICANTS

TWENTIETH REPORT TO THE COURT
SUBMITTED BY FTI CONSULTING CANADA INC.,

IN ITS CAPACITY AS MONITOR

A. INTRODUCTION

1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its operating 

subsidiaries (collectively, with Sears Canada, the “Applicants”) sought and obtained an 

initial order (as amended and restated on July 13, 2017, the “Initial Order”), under the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 

“CCAA”). The relief granted pursuant to the Initial Order was also extended to Sears 

Connect, a partnership forming part of the operations of the Applicants (and together 

with the Applicants, the “Sears Canada Entities”).  The proceedings commenced under 

the CCAA by the Applicants are referred to herein as the “CCAA Proceedings”.

2. The Initial Order, among other things: 
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(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities 

(the “Monitor”) in the CCAA Proceedings;

(b) granted an initial stay of proceedings against the Sears Canada Entities until July 

22, 2017; 

(c) authorized the Sears Canada Entities to enter into the DIP Credit Agreements and 

access funds available under the facilities provided under these agreements; and 

(d) scheduled a comeback motion for July 13, 2017 (the “Comeback Motion”).

3. Following the Comeback Motion, the Court extended the Stay Period to October 4, 

2017.  In addition, the following orders were issued, among others: 

(a) the amended and restated Initial Order; and

(b) an order approving a sale and investor solicitation process (the “SISP”) to solicit 

interest in potential transactions, including investment and liquidation proposals, 

involving the business, property, assets and/or leases of the Applicants. 

4. On July 18, 2017, the Court issued an order approving an agreement and a process for 

the liquidation of inventory and FF&E at certain initial closing Sears Canada locations, 

which liquidation process is now completed. 

5. On October 13, 2017, the Court issued, among other orders, an order (a) approving an 

agreement and a process (the “Second Liquidation Process”) for the liquidation of the 

inventory and FF&E at all remaining Sears Canada retail locations, which liquidation 

commenced shortly thereafter and is now completed. 

6. On December 8, 2017, the Court issued an Order (the “Claims Procedure Order”) 

approving a claims process for the identification, determination and adjudication of 

claims of creditors against the Sears Canada Entities and their Officers and Directors.  A 

copy of the Claims Procedure Order is attached hereto as Appendix “A”.
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7. The liquidation of assets at Sears Canada’s retail locations is now completed, all retail 

locations are closed, and leases in respect of such locations have been disclaimed or 

otherwise dealt with in the CCAA Proceedings.  The primary assets of the Sears Canada 

Entities that remain to be realized upon are the Remaining Owned Properties (as defined 

and discussed later in this Report). 

8. Since the date of the Comeback Motion, the stay period has been extended a number of 

times and currently expires on July 31, 2018. 

9. In connection with the CCAA Proceedings, the Monitor has provided nineteen reports 

and eight supplemental reports (collectively, the “Prior Reports”), and prior to its 

appointment as Monitor, FTI also provided to this Court a pre-filing report of the 

proposed Monitor dated June 22, 2017 (the “Pre-Filing Report”). The Pre-Filing 

Report, the Prior Reports and other Court-filed documents and notices in these CCAA 

Proceedings are available on the Monitor’s website at 

cfcanada.fticonsulting.com/searscanada/ (the “Monitor's Website”). 

B. PURPOSE

10. The purpose of this twentieth report of the Monitor (the “Twentieth Report”) is to 

provide the Court with information regarding: 

(a) the Monitor’s request for an order (the “Construction Lien Claims Order”) 

confirming the Monitor’s determination regarding the validity and 

characterization of certain Construction Claims (as defined in the Claims 

Procedure Order), authorizing certain payments in satisfaction of Construction 

Claims and ordering certain associated discharges and releases of liens and lien 

claims; 

(b) confirming the barring of further claims by certain construction contractors; and 

(c) the Monitor’s comments and recommendations in connection with the foregoing. 
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C. TERMS OF REFERENCE

11. In preparing this Twentieth Report, the Monitor has relied upon audited and unaudited 

financial information of the Sears Canada Entities, the Sears Canada Entities’ books and 

records, certain financial information and forecasts prepared by the Sears Canada 

Entities and discussions and correspondence with, among others, the senior management 

(“Management”) of, and advisors to, the Sears Canada Entities (collectively, the 

“Information”).

12. Except as otherwise described in this Twentieth Report: 

(a) the Monitor has not audited, reviewed or otherwise attempted to verify the 

accuracy or completeness of the Information in a manner that would comply with 

Generally Accepted Assurance Standards pursuant to the Chartered Professional 

Accountants of Canada Handbook; and

(b) the Monitor has not examined or reviewed the financial forecasts or projections 

referred to in this Twentieth Report in a manner that would comply with the 

procedures described in the Chartered Professional Accountants of Canada 

Handbook. 

13. Future-oriented financial information reported in or relied on in preparing this Twentieth 

Report is based on Management’s assumptions regarding future events.  Actual results 

will vary from these forecasts and such variations may be material.

14. The Monitor has prepared this Twentieth Report in connection with the Monitor’s 

motion for the Construction Lien Claims Order.  The Twentieth Report should not be 

relied on for any other purpose. 

15. Unless otherwise stated, all monetary amounts contained herein are expressed in 

Canadian Dollars.

16. Capitalized terms not otherwise defined herein have the meanings ascribed to them in 

the following documents filed as part of the CCAA Proceedings: (i) the affidavits of Mr. 

Billy Wong, the Chief Financial Officer of Sears Canada; (ii) the affidavit of Ms. Becky 
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Penrice, Executive Vice-President and Chief Operating Officer of Sears Canada; (iii) the 

affidavits of Mr. Philip Mohtadi, General Counsel and Corporate Secretary of Sears 

Canada; (iv) the Prior Reports; and (v) the Claims Procedure Order. 

D. UPDATE ON CONSTRUCTION CLAIMS

Lease Surrender Transactions 

17. On October 4, 2017 and October 13, 2017, the Court approved transactions that would 

provide for the return to the applicable landlord of certain premises leased by Sears 

Canada in return for cash consideration payable to Sears Canada by the applicable 

landlord (the “Lease Surrender Transactions”).

18. The Lease Surrender Transactions provided material cash consideration to Sears Canada 

in connection with the surrender of the following leased premises: Promenade Mall; 

Lime Ridge Mall; Polo Park; Fairview Pointe-Claire; Fairview Mall; Scarborough Town 

Centre; Oakville Place; Nanaimo North Town Centre; Kelowna; Brentwood Mall; and 

Avalon Mall (collectively, the “Surrendered Leased Properties”).

19. The Lease Surrender Transactions were all implemented during October and November 

2017.

20. In connection with the Lease Surrender Transactions, certain Court-ordered 

Construction Lien Claim Reserves were established to hold proceeds from the Lease 

Surrender Transactions in the aggregate amounts claimed under all construction liens 

registered against the Surrendered Leased Properties.

21. All construction liens registered against the Surrendered Leased Properties were vacated 

pursuant to orders of the Court. 

22. The Court ordered that the only recourse of a construction lien claimant in connection 

with a construction lien on Surrendered Leased Properties would be to the applicable 

Construction Lien Claim Reserve.  Payments from the Construction Lien Claim 

Reserves can only be released upon further Order of the Court. 
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23. In addition, Sears Canada agreed with certain of the landlords under the Lease Surrender 

Transactions to cause certain construction liens registered against other properties 

owned by those landlords or affiliated landlords (the “Affiliated Leased Properties”) to 

be vacated.  As a result, Sears Canada has also paid to the Monitor or the Monitor’s 

legal counsel, pursuant to escrow arrangements, or into court, pursuant to orders under 

applicable construction lien legislation, funds (the “Affiliated Properties Reserves”) in 

an amount sufficient to vacate all construction liens that were registered against the 

Affiliated Leased Properties at the time of closing of the Lease Surrender Transactions.

24. In the case of all leased properties on which construction liens were filed other than the 

Surrendered Leased Properties and Affiliated Leased Properties, no Lease Surrender 

Transaction took place and no proceeds are available to satisfy any construction liens 

registered against those properties.

25. In aggregate, the Construction Lien Claim Reserves and the Affiliated Properties 

Reserves hold $11,129,783.92, which represents an amount in excess of the total 

aggregate value of all construction liens filed against the Affiliated Leased Properties 

and the Surrendered Leased Properties and the maximum potential secured construction 

lien claims against these properties prior to review by the Monitor.

Owned Real Estate 

26. Sears Canada has not yet transferred its right, title and interest in any owned real 

properties other than the Garden City property in Winnipeg and the Newmarket Home 

Store property.  The remaining owned real properties (the “Remaining Owned 

Properties”) are the subject of an ongoing marketing process.  The Monitor notes that 

Construction Claims and liens have been asserted in connection with certain of the 

Remaining Owned Properties. 
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Claims Process1

27. In accordance with the Claims Procedure Order, a Construction Claims Package was 

sent to all known Construction Claimants who are Construction Contractors (as 

evidenced by the books and records of the Sears Canada Entities) in December 2017.  

28. The Construction Claims Package included a Notice of Construction Claim that set out 

the Sears Canada Entities’ view of the quantum of the Construction Contractors’ claims 

(including the claims of all Construction Sub-Contractors claiming under such 

Construction Contractors) against the Sears Canada Entities.

29. Notices of Dispute of Construction Claim with respect to the amounts set out in each 

Notice of Construction Claim were due by February 15, 2018.  

30. Under the Claims Procedure Order, the Construction Claim of a Construction Contractor 

in relation to a given improvement is deemed to include the Construction Claims of not 

only the Construction Contractor itself but also the Construction Claims of any and all 

sub-contractors who provided materials and/or services in connection with the 

improvement under an agreement or engagement with the Construction Contractor or 

any other construction sub-contractor at any level (each a “Connected Sub-

Contractor”).  Therefore, while the Sears Canada Entities and the Monitor engage only 

with the Construction Contractors who are the Sears Canada Entities’ direct contractual 

counterparties in connection with the Construction Claims (including the claims of 

Connected Sub-Contractors), those Construction Contractors are responsible for 

resolving any claims of their Connected Sub-Contractors. 

31. If a Construction Contractor did not deliver to the Monitor a completed Notice of 

Dispute of Construction Claim and no other Notices of Dispute of Construction Claim 

were received by the Monitor from any Construction Sub-Contractors in respect of such 

Construction Claim by February 15, 2018 disputing the Construction Claim as set out in 

a Notice of Construction Claim, then all Construction Claimants associated with such 

Notice of Construction Claim, including Connected Sub-Contractors, are deemed to 

1 Capitalized terms used in this section that are not defined herein have the meanings given to them in the Claims Procedure Order.
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have accepted the Construction Claim as set out in the Notice of Construction Claim and 

shall have no further right to dispute the determination of such Construction Claim as set 

out in the Notice of Construction Claim (such Construction Claims are referred to herein 

as the “Undisputed Construction Claims”).2

32. As a priority matter, the Sears Canada Entities and the Monitor seek to move forward 

with distributions to those Construction Contractors holding (on their own behalf and on 

behalf of their Connected Sub-Contractors) Undisputed Construction Claims against the 

Construction Lien Claim Reserves or the Affiliated Properties Reserves (such 

Construction Contractors being the “Identified Contractors”).

Summary of Monitor’s Review of Construction Claims of Identified Contractors 

33. Set out below is a summary of the Construction Claims of the Identified Contractors and 

the Connected Sub-Contractors in respect of the properties adjacent to each Identified 

Contractor’s name (for each Identified Contractor, the properties adjacent to such 

Identified Contractor’s name are referred to herein as the “Applicable Properties”) that 

are Undisputed Construction Claims and are therefore accepted and allowed for the 

purposes of the Claims Procedure Order and for the purposes of paying amounts from 

the Construction Lien Claims Reserves and the Affiliated Properties Reserves:

2 One Notice of Dispute of Construction Claim was received from a Construction Sub-Contractor in connection with the Applicable 

Properties and the Identified Contractors’ Construction Claims (each as defined below).  However, that Notice of Dispute of 

Construction Claim was subsequently withdrawn. 
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34. The Construction Claims described above as secured (the “Allowed Secured 

Construction Lien Claims”) are Undisputed Construction Claims that are secured 

against either the Construction Lien Claims Reserves or the Affiliated Properties 

Reserves.  These amounts should be paid forthwith to the applicable Identified 

Contractor for its own benefit and for distribution by the Identified Contractor to its 

Connected Sub-Contractors.  Sears Canada’s and the Monitor’s responsibility with 

respect to these amounts should be limited to the distribution of these amounts to the 

Identified Contractors as Sears Canada and the Monitor do not have visibility regarding 

the claims of the Connected Sub-Contractors who have claimed under the Identified 

Contractor.  The Identified Contractor is best positioned to pay its Connected Sub-

Contractors and requiring the Identified Contractor to pay its Connected Sub-

Contractors is consistent with the Claims Procedure Order pursuant to which certain of 

the Identified Contractors were required to determine and advance the claims of their 

Connected Sub-Contractors.

35. The Construction Claims described above as unsecured (the “Allowed Unsecured 

Construction Claims”) are Undisputed Construction Claims in connection with 

improvements to leased locations that were the subject of a Lease Surrender Transaction 

but that were not asserted to be secured by a lien.  

Schedule A

Amounts in CAD
Allowed Construction Claims

Identified Contractor Store Name and Location Secured Unsecured Post-Filing

Remaining 
Owned 

Properties TOTAL

Abbarch Architecture Inc. Fairview Mall, Toronto, ON     105,960.05                    -                      -                      -       105,960.05 
Petroff Partnership Architects Fairview Park Mall, Kitchener, ON     130,637.74                    -                      -                      -       130,637.74 
152610 Canada Inc. cob Laurin & Company Limeridge Mall, Hamilton, ON  1,059,648.80       87,053.07                    -                      -    1,146,701.87 
Hanson + Jung Architects Inc. Limeridge Mall, Hamilton, ON       60,207.77                    -                      -                      -         60,207.77 
APM Construction Services Inc. Mapleview Centre, Burlington, ON     100,339.47                    -                      -                      -       100,339.47 
Hanson + Jung Architects Inc. Mapleview Centre, Burlington, ON       14,786.71                    -                      -                      -         14,786.71 
Hanson + Jung Architects Inc. Oakville Place, Oakville, ON     127,032.84       15,707.00                    -                      -       142,739.84 
APM Construction Services Inc. Oshawa Centre, Oshawa, ON     134,295.54                    -                      -                      -       134,295.54 
152610 Canada Inc. cob Laurin & Company Scarborough Town Centre, Toronto, ON     842,667.78                    -                      -                      -       842,667.78 
Abbarch Architecture Inc. Scarborough Town Centre, Toronto, ON       99,359.94         2,697.67                    -                      -       102,057.61 
152610 Canada Inc. cob Laurin & Company Upper Canada Mall, Newmarket, ON                    -                      -                      -    1,220,585.05  1,220,585.05 
Abbarch Architecture Inc. Upper Canada Mall, Newmarket, ON                    -           3,343.71                    -         83,767.80       87,111.51 

2,674,936.64 108,801.45    -                1,304,352.85 4,088,090.94 
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36. The Identified Contractors hold no “Post-Filing Claims”, being claims in connection 

with the supply of goods or services on or after June 22, 2017, in respect of their 

Applicable Properties.

37. The final category of Construction Claims are the “Remaining Owned Properties 

Claims”.  These are Construction Claims of Identified Contractors and the Connected 

Sub-Contractors in respect of work performed on the Remaining Owned Properties.  The 

Monitor has determined the value of these Construction Claims, as set out above, and no 

objection or dispute was asserted regarding that determination.  However, the Monitor 

cannot determine the final characterization of all such claims as secured or unsecured 

until the Remaining Owned Property to which such claim relates is sold and proceeds 

are generated against which any lien securing the Remaining Owned Properties Claims 

could attach.  The Monitor proposes that the value of these claims be confirmed as part 

of the requested Construction Lien Claims Order and that the determination of such 

claims as secured or unsecured will be deferred until such time as proceeds are 

generated from the Remaining Owned Properties to which such claim could attach.

38. Having completed the foregoing steps to resolve the Construction Claims of the 

Identified Contractors and their Connected Sub-Contractors, the Monitor proposes to 

seek the Court’s approval for proposed distributions on account of Allowed Secured 

Construction Lien Claims and to seek the Court’s confirmation of the determination of 

the quantum and, where applicable, characterization of Construction Claims that are not 

so paid.  The confirmations sought with respect to the Monitor’s determination of the 

quantum and characterization of these Construction Claims is consistent with the terms 

of the Claims Procedure Order regarding the Undisputed Construction Claims.

39. Any payments made in connection with the Undisputed Construction Claims will be 

made only to the Identified Contractors even if such payments are in whole or in part to 

satisfy claims of Connected Sub-Contractors.  Similarly, all determinations of the 

quantum and characterization of Construction Claims set out herein must be binding on 

the Identified Contractors and their Connected Sub-Contractors.  All Connected Sub-

Contractors of the Identified Contractor must be bound by the resolutions proposed in 
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the Construction Lien Claims Order in order to ensure finality with respect these 

Undisputed Construction Claims. 

40. The Monitor continues to work with Construction Contractors who are not Identified 

Contractors, and with the Identified Contractors other than with respect to their 

Applicable Properties, to resolve their Construction Claims and to distribute amounts on 

account of any such Claims that are valid and secured as soon as practicable.  The 

Monitor intends to bring a subsequent motion to make distributions in respect of such 

claims once a sufficient number of such claims are resolved such that the costs of a 

further motion can be supported.

E. CONSTRUCTION LIEN CLAIMS ORDER

Determination of Construction Claims 

41. The proposed form of Construction Lien Claims Order approves the Monitor’s 

determination of the quantum and characterization of the Allowed Secured Construction 

Lien Claims and the Allowed Unsecured Claims and the quantum of the Remaining 

Owned Properties Claims and confirms that the Identified Contractors and Connected 

Sub-Contractors have no Construction Claims in respect of any of their Applicable 

Properties other than the Allowed Unsecured Construction Claims, the Allowed Secured 

Construction Lien Claims and the Remaining Properties Claims, and have no Post-Filing 

Claims in respect of their Applicable Properties.

42. The valuation and characterization of these claims is the result of the Monitor’s 

independent determination of such claims, after receiving required information from 

Sears Canada, and is accepted by the applicable Identified Contractor who did not object 

to the Notice of Construction Claim delivered by the Monitor in accordance with the 

Claims Procedure Order.

Payment of Allowed Secured Construction Lien Claims 

43. The Allowed Secured Construction Lien Claims are secured claims against the funds 

held in the Construction Lien Claims Reserves or the Affiliated Properties Reserves.   
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44. The Monitor is not aware of any competing secured claims against these amounts. 

45. The Monitor is not aware of any basis to withhold payment on account of the Allowed 

Secured Construction Lien Claims at this time.  However, the Monitor requires Court 

authorization to pay these amounts. 

46. The proposed form of Order provides that the Identified Contractor will make 

distributions to its Connected Sub-Contractors from the payments received on account 

of Allowed Secured Construction Lien Claims.  This approach is consistent with the 

approach used in the claims process established by the Claims Procedure Order pursuant 

to which the Identified Contractor was responsible for confirming the claims of its 

Connected Sub-Contractors and was responsible for advancing one consolidated claim. 

Releases

47. Sears Canada and the Monitor require certainty regarding the resolution of lien and 

Construction Claim issues and, accordingly, the Monitor requests an Order confirming 

that all claims arising in respect of any of their Applicable Properties by the Identified 

Contractors and the Connected Sub-Contractors claiming under them, including any 

claims against any Sears Canada Entities or their current and former directors, officers, 

and employees are fully and finally determined and, in the case of the Allowed Secured 

Construction Lien Claims, fully and finally satisfied through the payment in satisfaction 

of the Allowed Secured Construction Lien Claims. 

48. The proposed release in the Construction Lien Claims Order would confirm the release 

of any Claims (as defined in the Claims Procedure Order) or claims against the 

Applicants’ current and former employees arising in respect of their Applicable 

Properties, including any D&O Claims (as defined in the Claims Procedure Order), of 

the Identified Contractors and the Connected Sub-Contractors, whether or not such 

Claims are also Construction Claims, other than the Allowed Secured Construction Lien 

Claims, the Allowed Unsecured Construction Claims and the Remaining Owned 

Properties Claims.  This is consistent with the terms of the Claims Procedure Order as 

no Construction Contractor has objected to the foregoing determinations of allowed 
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Construction Claims and the determination that the applicable Construction Contractors 

had no other Construction Claims, which determinations are now deemed accepted in 

accordance with the Claims Procedure Order.   

Discharge of Liens 

49. The proposed Construction Lien Claims Order would direct Identified Contractors to, 

and to require their Connected Sub-Contractors to, take steps necessary to ensure any 

remaining liens and lien actions relating to their Applicable Properties be vacated and 

dismissed, as applicable, other than in connection with the Remaining Owned 

Properties.  Further, the proposed Order would direct the Identified Contractor to, and to 

require its Connected Sub-Contractors to, deliver up any funds or other instruments 

posted in court by the Sears Canada Entities to secure any liens of the Identified 

Contractors or their Connected Sub-Contractors relating to their Applicable Properties 

other than in connection with the Remaining Owned Properties Claims.  In the 

Monitor’s view this step is appropriate as such liens, lien actions and security will no 

longer be of value once all Allowed Secured Construction Lien Claims are paid in full in 

accordance with the Construction Lien Claims Order. 

Monitor’s Recommendation 

50. The Monitor supports the resolution of the Undisputed Construction Claims as set out 

herein and believes that the proposed distributions on account of the Allowed Secured 

Construction Lien Claims is appropriate. 

51. The Monitor further notes that the determination in respect of their Applicable 

Properties that the Identified Contractors have no Post-Filing Claims and the resolution 

of the quantum of the Remaining Owned Properties Claims and the Allowed Unsecured 

Construction Claims as set out herein is based upon the books and records of the Sears 

Canada Entities and the deemed acceptance of such determinations by the applicable 

Identified Contractors and is reasonable and appropriate. 

52. The Monitor believes the proposed releases of claims is an appropriate step toward 

finalizing the Construction Claim issues in these proceedings and would not prejudice 
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any Construction Claimants.  All such parties have had a fair and reasonable opportunity 

to assert any claims they may have in accordance with the Claims Procedure Order.

The Monitor respectfully submits to the Court this, its Twentieth Report.  

Dated this 12th day of June, 2018. 

FTI Consulting Canada Inc.  
in its capacity as Monitor of 
the Sears Canada Entities

  

Paul Bishop     Greg Watson
Senior Managing Director   Senior Managing Director 
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APPENDIX “B” 
KONE LETTER AGREEMENT
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The Monitor cannot determine the final characterization of the Construction Claims relating to the Remaining 
Owned Properties as secured or unsecured until the Remaining Owned Properties to which such claims relate 
are sold and proceeds are generated against which any lien securing the Remaining Owned Properties Claims 
could attach. The Monitor requests that you confirm and agree, on your own behalf and on behalf of your 
Connected Sub-Contractors, if any, to the quantum of these claims, with the determination of such claims as 
secured or unsecured being deferred until such time as proceeds are generated from the Remaining Owned 
Properties to which such claims relate.

Kindly confirm your acknowledgement and agreement to the foregoing by signing where indicated below.

Yours truly,

FTI CONSULTING CANADA INC., in its capacity as 
Court-appointed Monitor of the Sears Canada 
Entities, and not in its personal or corporate 
capacity and without personal or corporate liability

Per:

Name: Steven Bissell
Title: Managing Director
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APPENDIX “C”
ROSSCLAIR LETTER AGREEMENT



Norton Rose Fulbright Canada LLP is a limited liability partnership established in Canada.

Norton Rose Fulbright Canada LLP, Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright South Africa Inc and Norton Rose Fulbright US LLP are separate 
legal entities and all of them are members of Norton Rose Fulbright Verein, a Swiss verein. Norton Rose Fulbright Verein helps coordinate the activities of the members but does not itself 
provide legal services to clients. Details of each entity, with certain regulatory information, are at nortonrosefulbright.com.

can_dms: \112420340\5

June 22, 2018

Sent By E-mail

ROSSCLAIR CONTRACTORS INC.
c/o Koskie Minsky LLP
20 Queen St. W.
Toronto, Ontario
M5H 3R3

Dear Sir/Madam:

Construction Claims against the Sears Canada Entities1 or D&O Claims against the Directors 
and/or Officers of the Sears Canada Entities 

We write to you as the Court-appointed Monitor (the “Monitor”) in the Companies’ Creditors Arrangement Act 
(Canada) proceedings of Sears Canada Inc. et al. (the “CCAA Proceedings”).

Capitalized terms used but not defined shall have the meanings ascribed to them in the Order of the Ontario 
Superior Court of Justice (Commercial List) (the “Court”) in the CCAA Proceedings dated December 8, 2017 
(the “Claims Procedure Order”). You can obtain a copy of the Claims Procedure Order on the Monitor’s website 
at cfcanada.fticonsulting.com/searscanada.

With respect to the Construction Claim(s) you have filed against the Sears Canada Entities pursuant to the 
Claims Procedure Order, the Monitor, in consultation with the Sears Canada Entities, proposes to settle the 
value of your Construction Claims in connection with the Oakville Place location as follows:

                                                     

1 The “Sears Canada Entities” are Sears Canada Inc., 9370-2751 Quebec Inc., 191020 Canada Inc., The Cut Inc., Sears Contact Services 
Inc., Initium Logistics Services Inc., Initium Commerce Labs Inc., Initium Logistics Services Inc., Initium Commerce Labs Inc., Initium Trading 
and Sourcing Corp., Sears Floor Covering Centres Inc., 173470 Canada Inc., 2497089 Ontario Inc., 6988741 Canada Inc., 10011711 
Canada Inc., 1592580 Ontario Limited, 955041 Alberta Ltd., 4201731 Canada Inc., 168886 Canada Inc.  3339611 Canada Inc. and 
SearsConnect.
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As per Notice of Construction Claim or 
Notice of Dispute of Construction 

Claim (if any)
As Allowed by the Monitor

Monitor Claim 
Reference 
Number

Store Name 
and/or 

Location
Debtor(s) Currency Amount Debtor(s) Curren

cy
Secured 
Amount

Unsecured 
Amount

Post-Filling 
Amount Total Amount

C013 Oakville 
Place

Sears 
Canada Inc. CAD

$1,031,544.90
(per Notice of 
Dispute)

Sears 
Canada 
Inc.

CAD $823,728.78 $0 $165,000.00 $988,728.78

Total 
Construction 
Claim:

Oakville 
Place

Sears 
Canada Inc. CAD

$1,031,544.90
(per Notice of 
Dispute)

Sears 
Canada 
Inc.

CAD $823,728.78 $0 $165,000.00 $988,728.78

Please note that the Construction Claim(s) indicated as “Allowed by the Monitor” in the table above include the 
Construction Claims of all Construction Claimants including you, as the Construction Contractor, and any and all 
Construction Sub-Contractors under an agreement (written or oral) with you or otherwise engaged by you, as the 
Construction Contractor, or any other Construction Sub-Contractor at any level, in each case in connection with 
the relevant improvement (each, a "Connected Sub-Contractor" and together the "Connected Sub-
Contractors").

Any Secured Amount of a Construction Claim allowed by the Monitor (the “Secured Construction Claim”) is 
secured by funds reserved through:

(a) an Approval and Vesting Order issued by the Court in the CCAA Proceedings on October 4, 2017 (the 
“Approval Order”), by which the Court, amongst other things, ordered certain construction liens to be 
vacated in connection with the reservation of funds in a Construction Lien Claim Reserve (as defined in 
the Approval Order), which Construction Lien Claim Reserve funds would only be distributed by further 
order of the Court;

The Monitor intends to bring a motion to distribute the funds securing the Secured Construction Claims, as 
determined above, to you. 

In consideration thereof, by executing and returning a copy of this letter, you, as the Construction Contractor, 
represent and confirm in connection with the Oakville Place location that: 

(a) you have an agreement (written or oral) with the Connected Sub-Contractors, if any, by which you are 
bound to pay out to the Connected Sub-Contractors the portion of your allowed Construction Claim that 
was filed on behalf of such Connected Sub-Contractors and included in your Construction Claim;

(b) you have authority to bind your Connected Sub-Contractors to the terms set out herein;

(c) the Total Construction Claim as set out above is the final amount satisfactory to you, as the Construction 
Contractor, and all Connected Sub-Contractors, if any, of your Construction Claim (and the claims of 
your Connected Sub-Contractors) in their entirety;

(d) you will execute a consent, and will require your Connected Sub-Contractors to agree to execute similar 
corresponding consents, to an order or orders, as follows, in connection with the Oakville Place location:

a. discharging your lien(s) and the lien(s) of your Connected Sub-Contractors, whether such liens 
were preserved through registration or delivery;

b. for any liens preserved through registration, vacating the registration of the claim(s) for lien and 
certificate(s) of action (if any), by which your lien(s) and the lien(s) of your Connected Sub-
Contractors were preserved and perfected;
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c. for any liens preserved through delivery, vacating the claim(s) for lien that have been delivered; 
and

d. dismissing without costs the action(s) through which your lien(s) and the lien(s) of your 
Connected Sub-Contractors are being pursued.

(e) you confirm that you, as the Construction Contractor, and your Connected Sub-Contractors have no 
right to any further Construction Claims and/or related Claims, including but not limited to any claims 
against the Sears Canada Entities and/or all current and former Directors and Officers, and no claims 
against any current or former employees of the Sears Canada Entities, in each case for negligent and 
fraudulent misrepresentation, breach of trust, wrongful or fraudulent conduct, oppression, and any other 
possible claims in connection with the Oakville Place location (the “Related Claims”) and you finally, 
irrevocably and unconditionally release and forever discharge the Sears Canada Entities and all current 
and former Directors, Officers and employees of the Sears Canada Entities from any and all 
Construction Claims and other Related Claims, which you, as the Construction Contractor (or your 
Connected Sub-Contractors) may have in connection with the Oakville Place location;

(f) you will obtain and deliver to the Monitor any release of the Sears Canada Entities and all current and 
former Directors, Officers and employees of the Sears Canada Entities from any liability under any 
Construction Claims and Related Claims from all Connected Sub-Contractors in connection with the 
Oakville Place location as may be requested by the Sears Canada Entities; and

(g) you, as the Construction Contractor, agree to indemnify and forever hold harmless the Sears Canada 
Entities and all current and former Directors, Officers and employees of the Sears Canada Entities from 
any and all liabilities, damages, costs, claims, suits or actions arising out of any Construction Claims 
and/or other Related Claims in connection with the Oakville Place location, which any and all Connected 
Sub-Contractors, may have in connection with these Proceedings; excluding for greater certainty the 
specific Construction Claims to be allowed herein.

Kindly confirm your acknowledgement and agreement to the foregoing by signing where indicated below.

Yours truly,

FTI CONSULTING CANADA INC., in its capacity as 
Court-appointed Monitor of the Sears Canada 
Entities, and not in its personal or corporate 
capacity and without personal or corporate liability

Per:
Name: Steven Bissell
Title: Managing Director
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APPENDIX “D”
BLACKLINE OF PROPOSED ORDER 



Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MR.

JUSTICE HAINEY

)
)
)

FRIDAYWEDNESDAY, THE 154TH

DAY OF JUNELY, 2018

can_dms: \112646536\3

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF SEARS CANADA INC., 9370-2751
QUÉBEC INC., 191020 CANADA INC., THE CUT INC., SEARS
CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES
INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND
SOURCING CORP., SEARS FLOOR COVERING CENTRES
INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741
CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC.,
168886 CANADA INC., AND 3339611 CANADA INC.

(each, an “Applicant”, and collectively, the “Applicants”)

ORDER
(Settled Construction Lien Claims)

THIS MOTION made by FTI Consulting Canada Inc., in its capacity as court-appointed

Monitor (the “Monitor”), for an Order with respect to Settled Construction Claims of certain

Construction Contractors and certain reserve amounts described as the Construction Lien

Claims Reserves and the Affiliated Properties Reserves, as described in the First Supplement

to the Twentieth Report of the Monitor, dated June 12,9, 2018, was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the Twentieth Report of the Monitor, dated June 12, 2018, (the

“Twentieth Report”), the First Supplement to the Twentieth Report dated June 29, 2018 (the
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“First Supplement”), and on hearing the submissions of counsel for the Applicants, the

Monitor, and those other counsel present, no one else appearing although duly served as

appears from the affidavit of service of Evan Cobb sworn June 14 , 2018,

SERVICE

THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion1.

Record is hereby abridged and validated so that this motion is properly returnable today and

hereby dispenses with further service thereof.

DEFINED TERMS

THIS COURT ORDERS that all capitalized terms used herein and not defined have the2.

meanings ascribed to them in the First Supplement, or where not so defined, the Twentieth

Report.

CLAIMS OF CONSTRUCTION CONTRACTORS

THIS COURT ORDERS that the AllowedSettled Secured Construction Lien Claims and3.

the Allowed Unsecured ConstructionSettled Post-Filing Claims (collectively, the

“AllowedSettled Construction Claims”) are hereby confirmed, in accordance with the terms

of the Claims Procedure Order, to be accepted Claims pursuant to the Claims Procedure Order.

THIS COURT ORDERS that the Monitor’s determination of thesettled quantum of the4.

Remaining Owned Properties Claims of the IdentifiedSettled Contractors and the Connected

Sub-Contractors (in their capacities as Connected Sub-Contractors) as set out in the Twentieth

Report and the Monitor’s determination that the Identified Contractors and the Connected

Sub-Contractors (in their capacities as Connected Sub-Contractors) have no Post-Filing Claims

in respect of their Applicable Properties areFirst Supplement is hereby confirmed in accordance

with the terms of the Claims Procedure Order.

THIS COURT ORDERS that, in addition to the claims set out in the Twentieth Report,5.

Hanson + Jung Architects Inc. (“H&J”) shall have an Allowed Secured Construction Lien Claim

and an Allowed Unsecured Construction Claim in each case in connection with the former

Sears Canada location at Promenade Mall in the amounts of $24,866.66 and $18,294.13,

respectively.  All provisions of this Order shall apply to H&J, as an Identified Contractor and to

its Connected Sub-Contractors (in their capacities as Connected Sub-Contractors) in respect of
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the Promenade Mall location and the Promenade Mall location shall be deemed to be an

Applicable Property.6.THIS COURT ORDERS that the Identified Contractors and all Connected

Sub-Contractors (in their capacities as Connected Sub-Contractors) are deemed to have

accepted and agreed (i) to the determination of the value and, if applicable, characterization of

the Claims described in paragraphs 3, and 4 and 5 above; and (ii) that they have no Post-Filing

Claims in respect of their Applicable Properties; and (iii) excluding those Allowed Unsecured

Construction, excluding the Claims described in paragraphs 3 and 54 above, that they have no

other Allowed Unsecured Construction Claims in respect of any of their ApplicableSettled

Properties, in each case in accordance with the Claims Procedure Order.

PAYMENT OF ALLOWED SECUREDSETTLED CONSTRUCTION LIEN CLAIMS

7. THIS COURT ORDERS that the Monitor is hereby directed to make payments from6.

the Construction Lien Claims Reserve and the Affiliated Properties Reserves (or otherwise from

Sears Canada’s funds on account of amounts paid into Court in connection with vacating the

liens registered against the Affiliated Leased Properties) in the amounts and to the

IdentifiedSettled Contractors set out on Schedule “A” hereto in full satisfaction of the Allowed

SecuredSettled Construction Lien Claims.

8. THIS COURT ORDERS that the IdentifiedSettled Contractors shall have sole7.

responsibility to distribute the payments made pursuant to paragraph 76 above to the

Connected Sub-Contractors in connection with the improvement for which such payment is

made and the Sears Canada Entities shall have no liability to the Connected Sub-Contractors in

connection with any Allowed SecuredSettled Construction Lien Claims after payment of the

amounts paid pursuant to paragraph 76 are made.

9. THIS COURT ORDERS that the Monitor shall have no liability with respect to or as a8.

result of performing its duties under this Order, including the payment of the amounts set out in

paragraph 76 above except to the extent such liabilities result from the gross negligence or

wilful misconduct of the Monitor as determined by this Court.

RELEASE OF CLAIMS

10. THIS COURT ORDERS that any Claims (as defined in the Claims Procedure9.

Order), which for greater certainty includes D&O Claims (as defined in the Claims Procedure

Order), and any claims against the Sears Canada Entities’ current or former employees, in each

case by the IdentifiedSettled Contractors and the Connected Sub-Contractors (in their
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capacities as Connected Sub-Contractors) arising in respect of any of their ApplicableSettled

Properties, other than: (i) the AllowedSettled Construction Claims; and (ii) the Remaining

Owned Properties Claims, are hereby extinguished and the IdentifiedSettled Contractors and

the Connected Sub-Contractors (in their capacities as Connected Sub-Contractors) are hereby

barred, estopped and enjoined from asserting or enforcing any such Cclaims.

11. THIS COURT ORDERS AND DIRECTS that each IdentifiedSettled Contractor and10.

Connected Sub-Contractor will execute consents to an order or orders in respect of their

ApplicableSettled Properties, as follows, other than in connection with the Remaining Owned

Properties Claims:

discharging all liens securing the IdentifiedSettled Contractor’s or the Connecteda)

Sub-Contractor’s Construction Claims, whether such liens were preserved

through registration or delivery;

for any liens securing the IdentifiedSettled Contractor’s or the Connectedb)

Sub-Contractor’s Construction Claims preserved through registration, vacating

the registration of the claim(s) for lien and certificate(s) of action (if any), by

which such liens were preserved and perfected;

for any liens securing the IdentifiedSettled Contractor’s or the Connectedc)

Sub-Contractor’s Construction Claims preserved through delivery, vacating the

claims for lien that have been delivered;

dismissing without costs the actions through which the liens securing thed)

IdentifiedSettled Contractor’s or the Connected Sub-Contractor’s Construction

Claims are being pursued; and

where security has been posted pursuant to section 44(1) of the Constructione)

Lien Act or equivalent legislation in other jurisdictions, delivering up out of court

of the funds or other instrument so posted.

______________________________________
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SCHEDULE “A”

Abbarch Architecture 
Inc.Identified Contractor

Fairview Mall, Toronto, ONStore 
Name and Location

          $105,960.05 
Amount to be Paid

Kone Inc. Limeridge Mall, Hamilton ON $9,086.51

Kone Inc. Scarborough Town Centre, Toronto ON $13,838.11

Petroff Partnership
ArchitectsKone Inc. Fairview Park Mall, Kitchener, ON $130$7,63577.74 89

152610 CanadaKone Inc. cob
Laurin & Company

Limeridge Mall, Hamilton,Oakville
Place, Oakville ON $1,$20,59,6478.80

Hanson + Jung Architects Inc. Limeridge Mall, Hamilton, ON             
$60,207.77 

APM Construction
ServicesKone Inc.

Mapleview Centre,
Burlington,Fairview Mall, Toronto
ON

$100,339245.47 4

Hanson + Jung ArchitectsKone
Inc. Mapleview Centre, Burlington, ON $14$6,57862.71 53

Hanson + Jung Architects Inc. Oakville Place, Oakville, ON           
$127,032.84 

APM Construction
ServicesKone Inc. Oshawa Centre, Oshawa, ON $134,$529,105.54 18

152610 CanadaKone Inc. cob
Laurin & Company

Scarborough TownEaton Centre,
Toronto, ON $84$23,66732.78 20

Abbarch ArchitectureKone Inc. Scarborough Town Centre,
Toronto,Polo Park, Winnipeg
ONMB

$99$33,3579.94 1

Hanson + Jung ArchitectsKone
Inc.

PromenadeSouthgate Mall,
Vaughan,Edmonton OntarioAB $2$14,86645.6609

Kone Inc.
Brentwood Mall, Burnaby BC $2,699$10,80375.3

08

Rossclair Contractors Inc. Oakville Place, Oakville ON $988,728.78

can_dms: \112646536\3
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